LOAN CONTRACTS, MORTGAGES AND LEASES

(This fact sheet is intended as a guide only)

WHAT ARE THEY USED FOR? 
These are contracts used by people to gain immediate possession of an item (goods, money or property) they desire on the condition that they agree to pay back to the value of the item plus interest and fees over an agreed period of time.  

REMEMBER: You don’t get something for nothing!  The person supplying you with the item (be it money or a physical item) makes money because you will end up paying them more over the period of repayments than you would have paid if you purchased the item outright.  This is because of the numerous additional costs you will have to pay for the privilege of having immediate access to an item that you cannot afford outright. The most common cost is interest. 

If you are able to SAVE money on your own and then buy an item outright, you will save money.  Of course, this will often be impossible (eg where you are buying a home or car) and you need to make sure you fully understand all costs you will have to pay. 

DEFINITIONS:

Mortgage: A mortgage is an agreement between a borrower (you) and a financial institution (the bank). The bank agrees to lend you money to purchase property (normally a house) and you in return promise to repay the loan, with interest. If you are unable to repay the loan the bank is permitted to sell the property to recover the debt.  

Mortgagor: This is the borrower. 

Mortgagee: This is the bank. 

The Security: The property you are borrowing funds to purchase and the thing which the bank may sell if you are unable to repay the loan. 

Loan Contract: An agreement where a financial institution (a bank for example) agrees to lend you money for a specific purpose. Contract for the loan of money. Loan contracts can take the form of secured loans or unsecured loans

Debtor: The person who owes a debt. 

Creditor: The person to whom a debt is owed. 

Secured Loan: A contract for the loan of money where the debtor allows the creditor to have recourse to a specified piece of property or goods (e.g. a car) in the event that the debtor cannot repay the loan. A common type of secured loan is the mortgage. 

Unsecured Loan: A contract for the loan of money where the debtor does not allow the creditor to have recourse against an item of property/goods (e.g. a car) in the event that the debtor cannot repay the loan. 


Lease: An agreement where an owner of property permits another person to use that property, as if they owned it, for a specified period, upon the payment of a fee (rent) and subject to any special conditions that may be imposed. 

Lessor: The person who owns the property and is permitting you to use it for a specified purpose and time. 

Lessee: the person who is permitted to use property owned by another for a specified purpose and time.  

Term: The length of time that the lessee is entitled to remain in the property. 

WHAT ARE THE DIFFERENCES? 

	
	Do you have title?
	What happens to the goods if I default?
	Can I be sued?

	Loan
	Yes
	The goods are still yours; the creditor has no interest in them or right to them without a court judgement.
	The creditor can sue to recover the amount (principle and interest) outstanding on the agreement.

	Mortgage
	No, the mortgagee has legal title, but your use of it will be unaffected unless you default on payments.
	If you default on repayments, the mortgagee may claim the property and then sell it provided they have given you proper notice.
	If the money obtained from the sale of goods does not cover the amount you owe, the mortgagee may pursue for the remainder of the debt.  If you cannot pay it, they are entitled to take legal action.

	Lease
	No, the lessor retains title in the goods at all times.
	The lessor may be entitled to enter on your land and reclaim the goods.  
	The lessor must be put into the same position they would have been had you carried out the contract.  So they are entitled to sue for the amount of profit they were making


LOOK OUT FOR THESE CLAUSES!
Some of the most important things to look out for are:

· What is the rate of interest?

· How many repayments do you have to make?

· What rights do you have if you wish to terminate the agreement early? What costs are involved?

· Are there Associated Loan fees? 

PLAN OF ATTACK
BEFORE SIGNING:

You have the RIGHT to seek INDEPENDENT LEGAL ADVICE before you sign and you should do so if you are unsure about anything in the contract.

Don’t:

· Sign any document you haven't read or any document that has blank spaces to be filled in after you sign. 

· Let anyone pressure you into signing any document. 

Do:

1) Know your rights

Before you sign a credit contract, the credit provider must tell you what your rights and obligations are. This information should be clear and easy to understand so that you can make a decision that is right for you. 
2) Read the contract 

Always read the contract before you sign it. Take the contract or a copy of the contract away and get legal advice if you are unsure as to the terms and conditions. You are not obliged to sign anything on the spot. Make sure you understand whether you are signing a lease, a mortgage or a loan as this will determine your rights should you default on the repayments. 

3) Take the time to budget:

Make sure you know what you can afford by writing a list of your incoming money and expenditure. Do not borrow the maximum that you can afford now- be sure to allow for some unexpected expenses (such as a rise in interest rates) in the future.
AFTER SIGNING:
After you have signed the agreement, make sure you receive copies of:

· Loan contract or lease agreement (which outlines terms and conditions).

· (for mortgages) An information statement "Things you should know about your proposed Credit Contract".

· The formal Mortgage or Lease document that will be registered to formalise your agreement.

· Memorandum of Common Provisions.

· Other mortgage documents (which may include Direct Debit form, Requisitions on title, Authority to Complete, Direction to Pay, and others).

PAYING OFF YOUR MORTGAGE

There are only two ways to pay off your home loan much faster:
1. Find a cheaper interest rate (which may not exist) and/or 
2. Make larger or more regular repayments on your loan.

The idea of paying off your home loan more quickly is very appealing and is used by some mortgage brokers as a method of attracting you to their loans. 
In reality there is no magic trick or secret type of loan that will let you own your home much sooner.  Be very careful when anyone claims you can make substantial savings. 
LINE OF CREDIT MORTGAGES
A Line of Credit mortgage is often suggested as a way of owning your home sooner, but like all magical cures it is not always as great as it seems.

With a line of credit you use a credit card for most purchases and leave the bulk of your wage in the loan until your credit card account is payable. 
Putting your whole wage towards the loan will only slightly reduces the balance of the home loan debt for part of the month and therefore only slightly reduces the interest payable. The actual savings achieved because of this for most people will be minimal because the card is still paid off each month using your line of credit.

Real reductions in your mortgage are based on the assumptions that you can afford to make large additional payments or that you're not permitted to make additional repayments under your current loan. The only real reason the balance you owe will go down is because you are paying larger amounts off each month. 
They are NOT for everyone.  They suit people who need a great deal of flexibility (because loan repayments are not fixed) and can afford to pay a higher rate of interest.  People on fixed incomes who are already paying as much as they can will generally be no better off.
WARNINGS:

If you don’t feel entirely comfortable with a contract or you do not understand it don’t sign.  If you are concerned about your ability to make repayments, consult a registered financial counsellor.  For further information you should visit:
· Queensland Office of Fair Trading website www.fairtrading.qld.gov.au 

· Consumer Credit Code www.creditcode.gov.au
· ASIC’s guides to managing personal debt, FIDO: www.fido.asic.gov.au
